Amendments to the Migration
Act 1958 (Cih) (the Act) may
place immigration law
practitioners in an invidious
position as acting in the best
interest of the client could well
involve disciplinary measures
against the practitioner.

e Migration {egislation Amend-
ment (Migration Agenls Integrity
Measures) Act 2004 (the Amend-

rienls) began operating lrony July

260
In part, the pln'p():xcof the Amendments is Lo
discipline those migration ageunls (including
legal practitioners praclising in immigralion
law) who lodge large numbers of visa ov
wmerits roview applications whicl lave Hitle o
no chance of suceess (comuonly termed

“unfounded applications”).

Unider the Amendments, the Minister iay
tefer a registered wigrtion agent (practitioner)
to the Migration Agents Registialion Authority
(MARA) for diﬁ(:i|\|i||.’1iy [)r[l(‘c(‘dil)g\‘ il the
practitioner has o high visa application refusad
rate fron the Department of Timigration or
review application reflusal vate from g merils
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review authority in relation to a pasticular
class of visa: s300AC.

There is some discretion vested in MARA
not to take disciplivary action on a first
referral from he Munsster (s306AG(0(d) if
itis salisfied there are special civammistances
Io justify it not doing so. However, in sueh o
case, MARA must nolify the Minister of
ils decision and the reasons. Should the
Minister decide not 1o aceept the decision,
she or he may reler the practilioner a second
time (s306ACAA) in which case MARA lus
no choice, IUnust impose a disciplinary
sancton: $300AGAC.

11 is clear that the Anmendments apply
tor a particular elass of visa and not to all visa
applications submitted by a pract
Furthier, there is no provisiou for examining,
the muinber of visa applications submitted
by o faw firncor awigralion pre
grovp. Attenlion is focused on patticalar
praclilioners,

The Actand the Migration Regulations
1994 (Cth) (the Regulations) are dynamic

itioner.

tice ns a

and complex pieces of legislaton, ‘They are
Lhe subject of myriad judicial authorily and
are daily fare in the three muerils review

tribunals exercising wigration jursdiction. Iy
will be scen, therclore, thal immigealion

practice is already Fraught with difficubly.
The degree of that difficudty has been signif-
icantly increased by the Amendments.

ion 306AC de how a practitioner’s

vefusal rate is to be determined. Briefly, a

practitioner has a high refusal rate if she or he

has fodged 30 or more valid visa applications

(including review applications) ol a parlicular

visa class within a preseribed six inonths

period and 75 per centof the applications (go
per cent for protection visa apphications) are
refused.

Nate, however, that:

e il a practiioner represenls a client at
both the prinsary and review stages of the
same application, there is only one visa
application;
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apphications for ministerial diseretion are
not inchuded;

@

applications lodged by practitioners in a
prescribed capacily {e.g. woder the Tmri-
gration Advice and Assislance Scheme)
are not subject to the Amendnents; and

a refusal onaparticular visa application
atlribuled to a practitioner (or pracli-
tioners if the applicant was represented

by mare than one practiioner} will be
discoumted if that visa application was
sibsequently suceessful at e review
stage, even il the appli
sented by anelher practitioner at review,

ant was repre-

The micthed of calenlating a high visa
relnsal vate may have unexpected aud
curions vesulls sucl as “quota” shopping.

For example, practitioners in an immi-
gration faw fn might arrnge their affaivs
5o as o ensure thal visa applications of
a particular ¢lass are evenly distribuled
betwean the finn’s inmigration lawyers. 'This
muay enable them lo gvoid the consequenees
ol hig
tioners who submit fower than 1o applica-

I visa sefusal rates because practi-

lions iy a pr

sribed sivmonth period for a
particular class of visa are not subjeet to e
new clisciplinary procedure.

e
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nctions available to

The disciplinary
MARA in respect of *
are caulion, suspension of registration or
306AC and

st ministerial referral,

high visa refusal rates”
cancellation of registration
300AGAC. On e
a decision nol o disciplive iCspecial circum-
able: s306AG(d).

Under the Amendments, if MARA takes
disciplinary action against a practifioner, it
nst wake w publicly available statewent
detailing e sanction imposed and may also
infortn the agent's elients of the action taken,
A register of agents who have been sane-
tioned can also be imspected o the MARA
website. Provision is made for removal of
delails after a preseribed period.

Practitioners who are aggrieved by decisions
of MARA muay seck to ave the decisions
reviewed by the Administrative Appeals
Tribunal {AATY): s3006A),
The AAT may issue a st
the practitioner o continue practice pending
the result of the appeal (s306AK) but the

¢ order to enable

publication of disciplinary details are not
prevented by the stay order s300Al.,

Ltis submitted that this is iuappropriate
and that it should be left 1o the independent
arhilrator, the AN, to determine whether
di i])lilldly lecisions against a practitioner,
which are awaiting merits review, should he
published before the review is coneluded.

L

The “high visa vefusal vales™ legishation clearly

vaises serious issues of prineiple for Tawyers

andd for people wishing fo excreise rights and
test those vighls in the merils review and
judicial systems. Unfortunately, the Amend-
menls only reindoree g statutory pro-
visions designed Lo restrict those rights.

Two examples will serve to develop the
diseussion of the issues.

o A client seeks wdvice in relation to a
Refugee Review Tribumal (RRTY review
application and the practitioner forms the
view thal while a valid application w
he made, there is no chiance of sucee

The practitioner advises the client to this
effect but the client insists on exercising
the vight to lodge a valid application aud
says that it is for the RRT to make a
decision whethier o not the application is
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aufounded, not the practitioner. 'I'he
client is Jess tuar adequate in the Inglish
language and begs the practitioner to
provide professional assistance. The
practitioner makes sure that the elient
wnderstands the advice and theu assists
the client to make the application afier
avanging for the client to acknowledge i
writing that she has received and under-
stood the advice but still wishes to proceed.
This practitiener has complicd with of 247
ol the Migration Agents” Code of Conduct
But will, nevertheless, find hiny or herself
on the path to MARA “Ligh visa refusal
rates” discipling,

Adkling a firther layer to the above example,
the client found hersell pregnant to
her Anshalivn citizen partner after her
protection visa decision was refused by the
primary delegnte and iminedialely married
L. AL the timie she held uo sabstantive
visa. It is the practitioner’s view that,

although she has no chanee of stiececding
onher RRT review application, she las an
excellent chance of obtaining a perman-
ent residence visa by way of Minislerial
intervention nnder sq17 of the Act on
Egrotnsds, However, under
Ministerial intervention is only

public infer:

5417,

available where the RRT Jias made a
mierits review decision on an application
which has heen validly made. Again, the
practitioner will all foul of e “high visa
relusal rates”

disciplivary proc

he new reforms ained at redueing appli-
cations with o high probability of faitore are
particularly problentic for lawy
lrave a fiduciary duty 1o act on behalf of a
client in accordumee with the eliend’s instrue-

15 who

tions. "I'he primary concern is that practi
tioners may be dissuaded from giving advice
to visa applicants for fear of developing a
high visa refusal rare.

Law are ultimately presented with an
inescapable predicament. Disciplinary
liability will be incurred to MARA if the
seceplt instructions, Pheiv elients”
interests will efien be frustrated il they do not.

T'he implications of this are:
1oclienls, muny of whom are from non-

English speaking backgrounds with Tinited

experience of he Australian legal systeim,

may be denied their right to obtain repre-
senfation despite having genuine and
complex cases; and

best

the conflich may lemper the zeal with which
the Tawyer is permitied o aet on behalf of
the client and compromise the standard

™

and comprehensiveness of advice the fawyer
is able {o provide.

Itis submilled that the ever encroaching
legistative trend in the immigration area lo
confine the i‘i;;l\fs ol aceess to governinenl
and to judicial and quasi-judicial bodies has
veached o watershed.

s thme for the profession 1o ex
mcreased vigilanee and activism to guard
against the escalating erosion nfwh.ll haye
been generally regarded inthe past as rights. e

e
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